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WHAT SHALL THE LAWYERS DO TO WIN 
THE WAR? 


On December the seventh, we pub- 
lished an editorial stating that the war 


would be fought in two phases—the one 


in the trenches and the other behind the 
lines—and that the two efforts were of 
equal importance, because of their co- 
relation. 
can lawyers fo take the lead as oflicers 
in organizing the important work neces- 


A call was made upon .\meri- 


sary to be carried on behind the lines. 


From the earnest, patriotic and well 
known lawyer; wishing to be of real 
service, came the inquiry for more defin- 
ite suggestions. Almost coincident there- 
with there appeared in the daily press 
a cartoon depicting the Kaiser mocking- 
ly extending his hand to a _ sleeping 
American citizen and requesting him to 
“Shake Hands, Friend.” 


The first commission, therefore, is to 
wake up America and particularly those 
good and earnest citizens who imagine 
they are awake but who are walking in 
their sleep. ‘Io say that such people 
know. that America is involved in a 
desperate war would be to admit that 
one comfortably seated in his library 
arm chair, smoking a costly Havana, 
knew that his residence was on fire. 
Manifestly, if awake, he would be be- 
stirring himself to do something and to 
do everything that would protect his 
home from destruction. Once really 
awake to danger the initiative of his re- 
sourcefulness would be equaled by the 
effectiveness of his intelligence. The 
trained mind of the lawyer, like the 
drilled discipline of the officer, would in- 
tuitively direct him where leadership 


beckoned and where organization lacked 
or languished. 


But, what is meant by carrying on the 
war behind the lines? That too, may be 
treated in two phases—the one as to the 
government and the other as to the peo- 
ple. 


The first is in sustaining and en- 
couraging spiritually the President and 
the entire government, that they may 
reach out with a mighty arm strong 
driven by the consciousness of duty well 
performed and the sustaining plaudits 
of a grateful and appreciative people. In 
the midst of the carnage and the strife, 
words of confidence and approval stim- 
ulate the dignified and mature spirit of 
a great and trusted chief executive and 
a seasoned and honored Congress, no less 
than that of the young hero on the 
gridiron. No man can do his best con- 
fronted by a silent people and the un- 
vocal question it imports. 


But, this Voice must be that of Ameri- 
ca and not that of the letter writer. It 
must be so clearly distinct in its volume 
as to require no ear upon the ground; so 
musical in its inspired tone as to need 
no band for leadership, and so earnest in 
its determined effort as to quicken the 
stagnant blood of the indifferent. 


No, America does not need a revival 
of patriotism. She requires a quickening 
of a sense of service. America does not 
need censure. She deserves local lead- 
ership. Traditional energy, initiative ans 
verve await to be marshalled in the 
battalion and assigned to duty under the 
guidance of men prepared to direct the 
execution of the orders of the command- 
er-in-chief at Washington and his aides. 
It is deeds that are needed and’ perform- 
ance will follow organized leadership. 


Does one have to search the records 
for these orders, for a signal to start, or 





| are they still sounding upon the ear- 
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drums of conscience like the command 
to charge the enemy, for that is what 
they mean. 


Are the 
cheerfully 


Let us be more specific. 
lawyers energetically and 

the duties in- 
volved in the important work of the 


[egal Advisory Boards? 


performing 


Or, are they 
begrudingly donating an hour here and 
there, the while complaining of the loss 
incurred. Are they sys- 
tematically reporting when and where 
assigned like military guardsmen, con- 


of income 


scious of a second duty, or are they er- 
ratically at convenience ? 
et every lawyer answer these questions. 


strolling in 


So important is it that the proposed 
classification of registrants shall com- 
mand the respect and confidence of the 


people, that one would not dare prophesy 


the result of failure. A deep and wide- 
spread sense of dissatisfaction over the 
order in which our young men shall be 
called to the front will be a greater dis- 
aster than the loss of a battle, aye, many 
dis- 


Disunion at home 


union in the trenches. 


battles. means 


Let us never forget that the fighting 
spirit of the men in the trenches is 
measured by the object they have gone 
preservation of 
democracy and all it implies—freedom, 
fairness, justice and equal opportunity 
Are the lawyers seeing 


out to achieve—the 





under the law. 
to it that the splendid and scientific pro- 
gram for classification, conceived by the 
Provost Marshal General, is being prop- 
erly executed. If not, drive into their 
very souls the certainty of danger and 
an exalted sense of duty in the circum- 
stances. 

Millions of dollars are being spent up- 
on cantonments, forts and other public 
Is proper return in service real- 
ized? Manifestly, the answer is in the 
negative. Who is at fault? Is it the 
system employed by the respective gov- 
ernmental departments? Is it the craft- 


we irks. 








iness and covetousness of contractors 
who are mindful only of increasing the 
account upon which they are to receive 
ten per cent, who pay extravagantly for 
material, and who pad pay-rolls by en- 
couraging slothfulness in service? Or, is 
it the indifference of the workman to the 
dire need of the Nation in its hour of 
stress. 3 


Our sons and brothers are dying of 
pneumonia and its kindred 
exposure and _ inadequate 
housing due to unexpected slowness of 
construction. Whatever may be the 
trouble it can and must be reached by 
the organized effort of the people. ‘They 
will send these men the message that 
every man is a soldier and every soldier 
is expected to do his duty; that failure 
or refusal is traitorous as surely as if 


diseases 
caused by 


a trench or a fort had been betrayed to 
the 
commerce and civic organizations have 


enemy. If churches, chambers of 
not done this, has any lawyer suggested 
it? It is worthy of thought? 
men, too, need to hear the voice of the 
people, but not in acclaim. It must be 
in a condemnation carrying the convic- 
tion of the determined will of the Ameri- 
can people. - 


‘These 


The need of economy and of conser- 
vation of food and fuel has long since 
been too patent to require the official 
“regulation” of a patriotic nation fully 
awake. ‘There is-something wrong with 
a people who willingly surrender their 
sons and who need to be driven into 
giving up a petted dish or a small de- 
Both of these traits of 
character are the children of habit and 
not the free offering of a patriotic spirit 

-the splendid habit of obedience to the 
government. But that is not enough. 
This lack of individual spontaneity and 


gree of heat. 


initiative denote lethargy awaiting 
duress. Instead, a great majority should 


be themselves intuitively doing the right 
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thing and driving the recalcitrants to it 
by the weight of their irresistible, organ- 
ized wills. 


As public sentiment has controlled 
this country in peace, so it will dictate 
its policy in the war. If wrongs are be- 
ing committed and advantage being 
taken of the stress of circumtances; if 
men are not unselfishly responding to 
the many calls of service and sacrifice 
made upon their assumed patriotism, it 
is because public sentiment is unvocal 
and unorganized, for there can be no 
doubt of its existence. Will the lawyer 
be that voice? Will he be the Paul Re- 
vere of 1918 carrying the countryside to 
war? That is where he can serve. 


The Red Cross soldiers are not found 
only on the battle front of France and 
Italy and in the devastation, sorrow and 
sickness of Belgium. Without uniforms 
or insignia they walk the streets and 
highways of the country gathering, or- 
ganizing and assembling the substance 
upon which the uniformed men and 
women are sustained and with which 
they do their angelic work of mercy. 
Are the lawyers leading and striving in 
this propaganda, or are their eyes lifted 
away from the ordinary labor awaiting 
and appealing to them, to the imaginary 
heroic scenes upon bloodstained battle 
fields. Are they doing their bit for the 
Liberty Loan? Are they encouraging 
economy that war expenses may be paid 
out of income? To such it may be said 
that greatness consists of performing 
cheerfully and patiently the inconspicu- 
ous things of life. It is the ensemble 
that appears big. The measure of pa- 
triotism in this war is not going to be 
the sword alone, but unselfish, patriotic 
civilian service as well. Awakening, 
educating and organizing public senti- 
ment to a profound sense of the reason 
for this war and their duty to mankind 
in sustaining it at whatever cost, is a 








sacred duty, as it will be a highly bene- 
ficial act. And‘ these things make up the 
second phase of the lawyers’ work. 

When the American Bar Association 
officially placed the organized Bar at the 
command of the government, it tendered 
a corps of men with highly trained 
minds who in times of peace are the com- 
pensated advisors and leaders of the peo- 
ple. What is expected of them in times 
of war needs no further explanation. 
They are on trial. It may be before a 
people themselves made unvocal by in- 
difference. It may be the silence of 
compassion. But the day is coming 
when service will be recognized and re- 
corded. Then the sins of omission will 
arise ghost-like at the banquet table of 
noble deeds well performed. 

Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 





MUNICIPAL CORPORATIONS — SUPPLY- 
ING COAL AND WOOD TO INHABITANTS 
AT COST.—In Jones v. Portland, 38 Sup. Ct., 
11°. the judgment of Maine Supreme Judicial 
Court, sustaining the validity of a state statute 
authorizing any city or town to establish and 
maintain within its limits “a permanent wood, 
coal and fuel yard for the purpose of selling 
at cost, wood, coal and fuel to its inhabitants” 
is affirmed. 

Justice McReynolds defers to local courts as 
to their knowledge of conditions as concerns 
the incidence of police power, saying that: 
“Local conditions are of such varying character 
that what is or is not a public use in a par- 
ticular state is manifestly a matter respecting 
which local authority, legislative and judicial, 
has peculiar facilities for securing accurate 
information,” and, therefore, the sustaining of 
this legislation by the local courts is upheld. 


He further says that: “It is not the function 
of this (U. S. Supreme) court under the author- 
ity of the Fourteenth Amendment, to supervise 
the legislation of the states in the exercise of 
the police power beyond protecting against 
exertions of such authority in the enactment 
or enforcement of laws of an arbitrary char- 
acter, having no reasonable relation to the exe- 
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cution of lawful purposes, we are unable to 
say that the statute now under consideration 
violates rights of the taxpayer by taking his 
property for uses which are private.” 

Then it is stated as a fact that authority in 
a municipality to furnish water and light by 
means of its own plants has long been recog- 
nized as a public purpose and the same prin- 
ciple includes the right of a state to authorize 
it to turnish heat. “Heat is as_ indis- 
pensable to the health’ and comfort of the 
people as is light or water.” 

This case is one of specifically conferred 
power and it scarcely would cover a case 
where a municipality might appropriate 
money to supply coal and fuel, without the 
establishment of a plant or system. A casual 
appropriation in an emergency might not be 
justified. And then, it does not appear, 
if a legislature having supposedly equal knowl- 
edge of local conditions as have its courts, en- 
acted such a statute as is considered, and it 
was not sustained by its courts, how a juris- 
diction without the same knowledge would 
regard the matter. 


At all events, it seems to us that the Four- 
teenth Amendment is quite flexible in its ap- 
plication under the principle announced some 
time back that police power represents the 
“predominant public opinion” of a neighbor- 
hood. The statute on its face would seem 
rather to be in the nature of a measure of relief 
for a particular class of people and not one 
for general advantages to all. 





CONSTITUTIONAL LAW—AID BY STATE 
TO RELIGIOUS INSTITUTION.—In Dunn v. 
Chicago Industrial School for Girls, 117 N. E. 
735, decided by Supreme Court of Illinois, it 
was held that payment by a county to an in- 
corporated Catholic School under the control 
and management of the Roman Catholic 
Church was not in violation of State Constitu- 
tion forbidding any appropriation in aid of 
any sectarian purpose to help support any 
school or academy controlled by any church, 
where the payment is an amount less than 
the costs for care, attention and training for 
Catholic girls committed to the school by the 
juvenile court. 

It appeared that the institution was conducted 
by a religious order of the Roman Catholic 
Church and there was allowed to it for each 
girl child sent to it $15 per month: that the 
cost of such care in state training schools was 
$28.88 per capita per month; that this Cath- 
olic school had adequate facilities for giving 





the care and attention agreed to be given and 
the state board issued to it certificate of com- 
petency. 

The court rejected the contention that wards 
could not be committed to institutions where 
religious doctrines are taught, and said: “The 
constitutional prohibition against furnishing 
aid and preference to any church or sect is to 
be rigidly enforced, but it is contrary to fact 
and reason to say that paying less than the 
actual cost of clothing, medical care and at- 
tention, education and training in useful arts 
and domestic sciences is aiding the institution 
where such things are furnished.” 

It certainly seems to be an aid partially to 
pay for such attention, but to deny that the 
prohibitive words embrace such payment is to 
say, that the religious feature prevents a state 
or county from making a good business ar- 
rangement, which it, otherwise, might adopt. 
And then the giving of aid must be thought 
to mean making an appropriation in favor of a 
religious institution where it enters into no con- 
tractual arrangement to give value received 
in consideration of the appropriation. The 
question appears to us somewhat close, but it 
is to be noted, that the opinion was unanimous. 





WORKMEN’S COMPENSATION ACT—IN- 
JURY TO THIRD PERSON ASSISTING A 
SERVANT.—In State ex rel. Nienaber v. Dis- 
trict Court, 165 N. W. 268, decided by Supreme 
Court of Minnesota, the Chief Justice dissent- 
ing, the facts show that relator was engaged 
in the coal and fuel business; that one of his 
wagons was mired in the mud, and his servant, 
the driver, requested an employe of a city, 
driving a street sprinkler, to pull him out; that 
the city employe hitched his team to the pole 
of the coal wagon; that his foot was stepped 
on by one of his team and badly mashed. It 
was held there was implied authority in this 
emergency for relator’s employe to request this 
service and award in favor of city employe was 
justified. This ruling was affirmed. 

The court thought that the service rendered, 
though casual, was in the usual course of 
relator’s business and amounted to employ- 
ment upon implied authority in an emergency. 

The Chief Justice thought that compliance 
with the request did not amount to entrance 
into relator’s employment, and that “in as- 
sisting relator’s driver out of the mire, plaintiff 
acted the part of the Good Samaritan, a kindly 
volunteer, and not as an employe.” 

This dissent appears to us well based, un- 
less the Workmen’s Compensation Act spe- 
cifically otherwise provides. It is not within 
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the ordinary purview of such acts to create a 
relation of master and servant which otherwise 
would not exist. And kindly acts, from the 
performance of which no contractural relation 
is expected to arise, ought not to bring conse- 
quences not anticipated Furthermore, we 
greatly doubt whether relator’s employe, not- 
withstanding the supposed emergency, respon- 
sibly could have bound his employer to agree 
upon any compensation for such service. An 
employer has the right to select his servants, 
except, it may be conceded, that if an employ- 
er’s property were about to be destroyed, an 
outsider might be called in to save it. Com- 
pensation then might be recovered for on the 
theory of salvage, but not on that of employ- 
ment. 








THE TWENTY-EIGHT-HOUR LAW 
AS CONSTRUED IN PENAL 
ACTIONS.—PART I.* 


No attempt will be made in these notes 
to collect the authorities relating to the ef- 
fect of the Act, or the violation thereof, 
on the liability of the carrier to the owner 
of the stock; nor the cases in the state 
courts where the law has been construed 
incidental to the determination of actions 
for loss or damage. The scope of the notes 
is to determine the liability of the carrier to 
the United States for the penalty. As only 
one penalty of the maximum amount of 
$500 is usually involved in the cases there 
is seldom an appeal to the United States 
Supreme Court.1. The result is that the 
different lower courts have construed cer- 
tain provisions of the law variously and 
these divergent views have not been har- 
monized by higher authority. 


Scope of the Act.—Briefly summarized, 
the Act prohibits the confinement of in- 
terstate shipments of cattle, sheep, swine, 
or other animals in cars or vessels for more 
than twenty-eight consecutive hours with- 


*Part II will appear next week. 
(1) Judicial Code § 241. Baltimore & O. S. 
W. R. Co. v. U. S., 220 U. S. 94. 





out unloading into suitable pens for rest, 
teed and water for at least five consecutive 
hours, uniess such unloading is prevented 
“by storm or by other accidental or un- 
avoidable causes which can not be an- 
ticipated or avoided by the exercise of due 
diligence and foresight.” The limit of con- _ 
hnement may, however, be extended to 
thirty-six hours upon the written request 
ot the owner or person in charge of the 
stock, but such request must be “separate 
and apart from any printed bill of lading, 
or other railroad form.” In the case of 
sheep it is specially provided that it shall 
not be required that they be unloaded in 
the nighttime, but where the time limit (1, 
e. 28 hours) expires in the nighttime they 
may continue in transit to a suitable place 
for unloading “subject to the aforesaid 
limitation of thirty-six hours.” The carrier 
who “knowingly and willfully” fails to com- 
ply with the provisions of the statute is 
made liable to a penalty of not less than 
one hundred nor more than five hundred 
dollars. Where the animals are carried in - 
cars or vessels in which they can and 
do have proper food, water, space and op- 
portunity to rest, the requirement that they 
be unloaded is dispensed with. 


To Whom Does the Act Apply.—By its 
terms the law applies to any railroad, 
express company, car company, common 
carrier other than by water, or the re- 
ceiver, trustee, or lessee of any of them, 
whose road forms any part of a liné of 
road over which the animals shall be con- 
veyed from one state into or through an- 
other state, treating the Territories and the 
District of Columbia as states, and to the 
owners or masters of any vessel trans- 
porting them from one state into or through 
another state. In the former statute re- 
ceivers were not mentioned and it was 
held that they were not subject to the Act 
since penal laws must be strictly con- 
strued.? 


(2) U.S. v. Harris, 177 Fed. 305. 
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It has been held in many cases that ter- 
minal railroad companies are embraced by 
the Act,* though they issue no bills of lad- 
ing and receive no part of the through 
freight rate, doing only switching service 
for the trunk lines or for industrial plants 
on their lines.* It is no defense that such 
terminal carrier acts merely as the agent 
of the line haul carrier.’ In U.S. v. Union 
Pacific R. Co.,° however, it was held that 
the initial carrier could not escape liability 
by showing that it had delivered the ship- 
ment to a terminal company within the 
time limit, it appearing that the terminal 
company was not an independent carrier 
and did not hold itself out to the public 
as such, but acted merely as an agency of 
the several line carriers against whom it 
charged up its expenses in proportion to 
the service rendered to each. The court 
held that the initial carriers’ responsibility 
did not end until it had delivered the ship- 
ment to the next connecting (7. e. line 
haul) carrier. 


It has been suggested that a terminal 
company or other carrier which does not 
move the stock towards their destination 
but merely receives them from a line car- 
rier for the purpose of carrying them to 
the pens for unloading, feed and water, 
and then returns them to the line carrier 
at the point where it received them is not 
subject to the Act, since such movement is 
a diversion from, and not a part of, the 
carriage from the point of origin to final 
destination. This point was raised but 
not decided in U. S. v. Stockyards Termi- 
nal Co. (Minn.).°* There seems to be 


(3) Northern Pac. Term. Co. v. U. S. (Ore.), 
184 Fed. 602; St. Joseph’s Stockyards Co. v. U. 
S. (Mo.), 187 Fed. 104. 

(4) U.S. v. Sioux City Stock Yards (Ia.), 162 
Fed. 556; U. S v. St. Joseph Stockyards Co. 
(Mo.), 181 Fed. 625; U. S. v. Nor Pac. Term. Co. 
(Ore.), 181 Fed, 879; U. S. v. Chicago Jct. Ry Co. 
(Ia.), 211 Fed. 724. 

(5) U. & v. Nor. 
Fed. 947. 

(6) 213 Fed. 332 (Utah). 

(6a) 178 Fed. 19. 


Pac. Term. Co. (Ore.), 186 





little basis in the language of the statute 
to support such a position. 


Shipments Subject to the Act.—All in- 
terstate shipments are governed by the Act, 
including a shipment between two points 
in the same state if the route lies through 
another state ; but such shipment passing en 
route through Canada or Mexico is not sub- 
ject to the Act. But where a shipment from 
a point in one state to a point in another 
state passes through Canada it is held to be 
subject to the Act and the time consumed 
in Canada may be counted in computing 
the lawful period of confinement. Such 
construction of the Act does not make it 
invalid on the ground of extraterritoriality. 
In U. S. v. Lehigh Val. R. Co. the court 
said on this point :* 


“It is urged in behalf\of the defendants 
that, if the time occupied in the transporta- 
tion of the cattle through Canada is in- 
cluded in computing the period of detention, 
the effect will be to give to this law an 
extraterritorial force. The general rule is, 
of course, fundamental that the penal laws 
of one country have no force in another 
country. But, in my opinion, that rule has 
no application in these cases. The offense 
with which these defendants are charged 
is continuing the confinement of the cat- 
tle in this State after the term of confine- 
ment permitted by the statute has expired. 
It is, of course, true that their confinement 
in New York would not have constituted 
an offense without their previous confine- 
ment, part of which was in Canada; but 
the previous confinement in Canada or else- 
where is not a part of the offense, although 
a fact necessary to its existence.” 


Upon the same principles the carrier was 
held guilty where the time limit ‘expired 
while the shipment was in Canada, the de- 
fendant’s default having been that it con- 
tinued the confinement for an hour after 
the stock had re-entered the United States.* 
It is clear that the law has no application 


(7) U. S. v. Lehigh Val. R. Co. (N. Y.) 184 
Fed. 971. 

(8) Grand Trunk Ry. Co. of Canada vy. U. S. 
(N. Y.), 191 Fed. 803. 
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to a movement entirely within the limits 
of one state or territory, and it was so held 
under the old law.® 


Kind of Animals—rThe statute says, 
“cattle, sheep, swine or other animals.” It 
has been held that horses and mules are 
embraced by the words “other animals.”?° 
In the case reported 18 Fed. it is intimated 
that the law is limited to quadrupeds, and 
in the Virginia case it is pointed out that 
the statute is primarily humane, as indicat- 
ed by its title, rather than a sanitary reg- 


-ulation, hence, the phrase, “other animals,” 


should be held to include all animals that 
might be shipped in crowded cars or boats 
and which would suffer in like manner with 
cattle, sheep and swine, for the want of 
food, water or rest. Both cases hold that 
the statute is not restricted to animals used 
for food. 


When Unloading Not Required.—Sec- 
tion 3 provides that “when animals are 
carried in cars, boats, or other vessels in 
which they can and do have proper food, 
water, space, and opportunity to rest, the 
provisions in regard to their being unloaded 
shall not apply.” In the first case arising 
under this section it was intimated by the 
court that the cars provided need not be 
sufficiently large to permit all the cattle to 
lie down at the same time™; but it was 
later held to the contrary by the Circuit 
Court of Appeals, the court observing that 
it would be difficult to arrange an agree- 
ment among the cattle to take turns at ly- 
ing down.'* It is not enough, however, for 
the carrier to show that the stock had suf- 


(9) U.S. v. East Tenn. V, & S. R. Co. (Tenn.), 
13 Fed. 642; U. S. v. Louisville & N. R. Co. 
(Tenn.), 18 Fed. 480. 


(a0) U.S v. LL & N. R. Co., 18 Fed. 480; C. 
& O. Ry. Co. v. American Ex. Bk., 92 Va. 495, 
44 L. R. A. 449; Baltimore & Ohio S. W. R. Co. 
v. U. S. 220 U. S. 94. 

a1) USve N. ¥. C. & SB. R. R. Co. (N. Y.), 
186 Fed. 541. 

(12) Erie R. Co. v. U. S. (N. Y.), 200 Fed. 
406; U. S. v, Erie R. R. Co. (N. Y.), 191 Fed. 
941; U. S. v. N. Y. C. & H. R. R. Co. (N. Y.), 
191 Fed. 938. 





ficient space in the car, and that the care- 
taker had undertaken to see that they were 
properly fed and watered and had been 
given the opportunity to feed and water 
them. The animals must actually have 
had the proper food and water.%* Lack 
of knowledge that they were not receiving 
proper attention is no defense to the car- 
rier. Where the shipment was in patent 
cars provided with pans for watering, the 
carrier is guilty if it fails to water them for 
28 hours, or if the pans were so construct- 
ed that they were tipped up and spilled the 
water so that some of the cattle could not 
get any.** 


When Period Begins and Ends.—The 
statute provides that in estimating the time 
of confinement the time consumed in load- 
ing and unloading shall not be considered. 
Does this mean that the time begins to run 
as to a particular animal from the time it 
is loaded into the car, or that the time be- 
gins on the whole carload from the time 
loading of the car is complete? Suppose 
there are several carloads belonging to one 
or more shippers and consigned to one or 
more consignees, being loaded concurrent- 
ly at the same station for the same train. 
Does the time begin to run on each car 
from, the time its loading is complete, or 
is each shipment to be considered separate- 
ly, or may the loading of all the stock be 
regarded as one transaction? These ques- 
tions are answered in Baltimore & O. S. 
W. R. Co. v. U, S.,"° holding in such case 
that the loading of all the cars may be con- 
sidered as one act if it be not discontin- 
uous or unduly prolonged, so that the time 
would begin to run from the completion of 
loading of the last car. The fact that the 


(13) Chicago, B. & Q. R. Co. v. U. S. (Neb.), 
195 Fed. 241; U. S. v. N. Y. C. & HZ R. R. Co. (N. 
Y.), 191 Fed. 938. 


(14) U.S. v. N. ¥. Cc. & H.R. R. Co. (N. Y.), 
186 Fed. 541. Note.—The evidence in these pat- 
ent car cases indicated that the minimum space 
required for large cattle was a width of 2% 
feet per head, that being the requirement of 
law regulating carriage of livestock on vessels. 

(15) 220 U.S. 94; 55 L. Ed. 384, 
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ownership of the stock is in different per- 
sons is immaterial. And even where cat- 
tle were loaded at different stations within 
a few minutes of the same time, and the 
cars consolidated into one train, it has been 
held that—to use the language of the 
court**—“there was practically but one of- 
fense, and the slight difference in the time 
when the lawful period expired is insig- 
nificant, and therefore, giving the statute 
a reasonable construction, may be disre- 


garded.” 


Since time consumed in unloading is not 
to be counted the statute is satisfied if the 
unloading is commenced within the time 
limit, subject to the condition implied in 
the Baltimore & Ohio Southwestern case, 
supra, that the process of unloading must 
not be discontinuous or unduly prolonged. 
The law puts the responsibility primarily 
on the carrier to see that the stock are un- 
loaded within the prescribed time. Hence 
where the caretaker told the carrier’s 
agents that he would find the consignee and 
tell him that the car was ready to be un- 
loaded, and have him unload it, the carrier 
must still show that it used reasonable dil- 
igence to have the car unloaded within the 
time limit.17 When the defendant initial 
carrier delivers the shipment to connecting 
line within the time limit it would seem 
that it does not incur liability for the pen- 
alty though the connecting line should fail 
to unload within the required time, and 
it has been so held in a case where it ap- 
peared that the connecting line received 
the shipment in sufficient time to have car- 
ried it to the stockyards and unload it with- 
in the time limit.% The question of 
whether the connecting line had time 
enough to unload within the time limit 
would seem to be immaterial, however, 
since the defendant did not confine the stock 


(1464) U.S. v. N. Y. C. & H. R. R. Co. (N, Y.), 
191 Fed. 938. 

(17) Ore.-Wash. R. & N. Co. v. U. S. (Idaho), 
205 Fed. 337. 


(18) Missouri, K. & T. Ry. Co. v. U. S., 178 
Fed. 15. 





beyond the lawful time and the Act does 
not make it liable for default of succeeding 
lines. The protection of the latter in such 
case is in their right to refuse to receive 
the stock if they cannot do so without vio- 
lating the law. The true distinction would 
seem to be whether the succeeding line is 
an independent carrier or a mere agent of 
the defendant. This aspect of the matter 
is not discussed in the case cited, but in an- 
other case’® it was held that the initial car- 
rier could not excuse itself by showing de- 
livery to a terminal company within the 
time limit, where such terminal carrier 


‘was not an independent carrier holding it- 


self out as such to the public, but a mere 
agency of the trunk lines, which contribut- 
ed to the expense of maintenance of the 
terminal company in proportion to the serv- 
ice it rendered to each. The court held the 
initial carrier was liable for the default of 
its agent the terminal company, which was 
employed by it and not by the shipper. In 
the court’s opinion the first carrier’s liabil- 
ity does not end until the shipment is de- 
livered to the next connecting (7%. e. line 
haul) carrier. 


A carrier receiving a shipment already 
confined beyond the limit and carrying it 
with due diligence to its pens, convenient 
to the junction point, for unloading has 
been held not liable for the penalty on the 
ground that its handling of the stock was 
a part of the unloading,” but the contrary 
has also been held in a case where it is 
said that the time spent in unloading em- 
braces only that space of time required in 
putting the animals off the car.2* In most 
cases the question of liability under such 
circumstances is made to depend on wheth- 


(19) U. S. v. Union Pac. R. Co. 
Fed. 322. 


(20) U.S. v. Lehigh Val. R. Co. (N. Y.), 184 
Fed. 971; U. S. v. Delaware, L. & W.' R. Co. 
(N. Y.), 206 Fed. 513; St. Louis, M. B. & T. Co. 
v. U. S. (IIL), 209 Fed. 60. 


(21) U.S. v. Nor Pac. Term. Co. (Ore.), 181 
Fed. 879. 


(Utah), 213 
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er -the carrier acted knowingly and will- 
fully. 

Delivery to the consignee within the time 
limit ends the liability of the carrier. Thus 
where the bill of lading called for delivery 
on the consignee’s private track, but cus- 
tom required that the cars be placed op- 
posite a runway on the track which was the 
only practicable place for unloading them, 
the carrier is not liable if it places a car of 
stock at the runway and notifies the con- 
signee before the expiration of the time 
limit, though the consignee fail to unload 
within the prescribed time; but mere plac- 
ing of the cars on the side track at a point 
not opposite the runway is not a complete 
delivery and the carrier is liable if the stock 
are confined overtime. It is no defense that 
there was a car at the runway being un- 
loaded when the car in question arrived.*? 
There are cases where the cars were placed 
at consignee’s pens after business hours” 
or during a storm,”* but as these decisions 
seem to turn on the question of willfulness 
rather than on whether there was a good 
delivery they will be considered under that 
head. : 


Unloading in Transit—The law pro- 
hibits the confinement of stock in cars or 
boats “for a period longer than twenty- 
eight consecutive hours without unloading 
the same in a humane manner, into proper- 
ly equipped pens for rest, water, and feed- 
ing, for a period of at least five consecutive 
hours.” Suppose the stock are confined 
first in cars twenty-five hours then unload- 
ed into pens, but such unloading is not 
in compliance with the statute .because not 
done in a humane manner or the pens are 
not suitably equipped, or the stock are not 
fed or watered, or because they are not al- 
lowed to remain in the pens five hours be- 
fore being reloaded into the cars and sent 


(22) ‘U.S. v. Phila. & R. Ry. Co. (Pa.), 223 
Fed. 206. 

(23) U. S. v. Phila. & R. Ry. Co. (Pa.), 223 
Fed. 207. 

(24) U. S. v. Phila. & R. Ry. Co. (Pa.), 
Fed. 211. 


bo 
i) 
a) 





on their way. What is the situation? Is 
an offense committed as soon as the twenty- 
eight-hour period counting from the time 
of first loading has elapsed? The general 
purpose and spirit of the Act suggests that 
this question be answered in the affirm- 
ative, but since the statute is penal familiar 
rules of construction require that it be 
construed strictly in favor of the defend- 
ant, and the correct view on principle is 
believed to be that in the case stated the 
carrier is not liable unless and until the 
confinement im the cars exceeds the pre- 
scribed time. To violate the law the stock 
must be confined in cars or vessels over 
twenty-eight consecutive hours and the 
Act itself provides that it is its intent “to 
prevent their continuous confinement” be- 
yond the twenty-eight hour period. In the 
hypothetical case they are not confined in 
cars or vessels for twenty-eight consecutive 
hours. It may well be held that the con- 
secutiveness or continuousness of the con- 
finement cannot be broken within the 
meaning of the Act except by unloading in 
the manner prescribed, but it is difficult to 
see how the time the animals are in pens 
can be counted as a part of the offense of 
confining them in cars beyond the lawful 
period. The question is not fully answered 
by the decisions. ‘The point was clearly 
raised in U. S. v. Lehigh Val. R. Co., ° but 
the court refused to decide it and disposed 
of the case on other grounds. The opinion 
of the trial court is quoted, however, which 
accords with the writer’s view. The facts 
in the case were that the animals had been 
unloaded into the pens after twenty-one 
hours’ confinement and had remained in 
the pens twelve hours, but without feed, 
and had then been loaded on a barge and 
confined thereon four hours and forty-five 
minutes. 


(25) (ON. J.). 204 Fed. 705. The interpreta- 
tion suggested as the proper one would be in 
large measure destructive of the Act and prob- 
ably would not be sustained by the Supreme 
Court. Balto. & O. R. Co. v. Pitcairn, 215 U. S. 
481; Tex. & P. Ry. Co. v. Abeline, 204 U. S. 426. 
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Other decisions seem to take the view 
without clearly stating it, that the carrier 
is not entitled to deduct the time the ani- 
mals may, have been in pens en route, un- 
less their unloading therein is in conform- 
ity with the statute. Thus where the car- 
rier unloaded the cattle within the time 
limit, but only for three hours, and then 
reloaded and forwarded them, it was held 
to have incurred the penalty upon the ex- 
piration of the time limit counting from 
the time of the first loading without any 
allowance for the three hours.** And where 
the carrier confined the stock in cars over- 
time, and then unloaded them for only 
three hours, it was held to have twice vio- 
lated the Act and rendered itself liable for 
two penalties. It was no excuse that the 
owners requested that only three hours’ 
rest be allowed or that it was only a very 
short run to final destination.*** ‘The hold- 
ing that the failure to rest the stock five 
hours in the pen as prescribed by the 
statute constituted a violation of the law 
would seem to be clearly erroneous since 
the statute prohibits only the excessive con- 
finement of stock in cars or vessels. Where 
the railway company has provided itself 
with proper pens, suitably located and suf- 
ficient for the reasonable accommodation 
of traffic, it cannot be held liable where, 
in order to avoid confining cattle in the 
cars overtime, it is compelled, on account of 
various delays which could not have been 
expected, to unload them in pens at an in- 
termediate station not properly equipped, 
since its act though knowingly done is not 
willful.*7 


Thirty-six Hour Release-——The limit of 
confinement is 28 hours except “that upon 
the written request of the owner or per- 
son in custody of that particular shipment, 
which written request shall be separate and 


(26) U. S. v. New York C. & H. R. R. Co. 
(N. Y.), 221 Fed. 1000. 

(26a) U.S. v. Delaware, L. & W. R. Co. (N. 
Y.), 220 Fed. 944. 

(27) St. Louis & S. F. R. Co. v. U. S. 
169 Fed. 69, 


(Mo.), 





apart from any printed bill of lading, or 
other railroad form, the time of confine- 
ment may be extended to thirty-six hours.” 
Such release when executed is one of the 
“contingencies hereinbefore stated” which 
excuses the carrier for confining the stock 
beyond the statutory twenty-eight-hour 
period.** The request may be made by the 
owner or by an,agent to whom he has in- 
trusted the shipping of the livestock, and 
may be made either before the movement 
commences or during transportation ; it need 
not be induced by any unforseen contin- 
gency. It may be on a railroad form pro- 
vided such form is separate and apart from 
the bill of lading or any other railroad 
form. A request partly in printing and 
partly in handwriting is good.” A special 
written request must be made for each 
shipment. General written instructions 
from the shipper applicable to all future 
shipments, though confirmed orally as to 
the particular shipment do not constitute a 
compliance with the law.*° It has been held, 
however, that the Act does not require the 
request to be on a virgin sheet, for, says 
the court, the law “requires the separate- 
ness of the request as a request and not the 
separateness of the paper or material on 
which it is written.” Applying these 
principles, a request written on the bottom 
of the waybill and signed by the shipper 
was held to be sufficient.** An agreement be- 
tween the carrier and shipper to confine 
the stock over thirty-six hours is void and 
affords the carrier no protection even in 
a civil action by the shipper for damages.*? 

(28) U. S. v. Pere Marquette R. Co. (N. Y.), 
171 Fed. 586. 

(29) Wabash R. Co. v. U. S. (Mo.), 178 Fed. 
5; Atchison, T. & S. F. R. Co. v. U. S. (Kan.), 
178 Fed. 12; Missouri, K. & T. Ry. Co. v. U. S. 
(Kan.), 168 Fed. 15 (The sufficiency of the re- 
quest is for the determination of the court). 

(30) U. S. v. Pere Marquette R. Co. (N. Y.), 
171 Fed: 586. 

(31) Mobile & O. R. Co. v. U. S. (IIL), 209 
Fed. 605. See also Nor. & W. Ry. Co. v, Steele 
(Va.), 86 S. E. 124, where the release was by 
indorsement in shipper’s handwriting on margin 
of bill of lading. 


(32) Webster y. Union Pac, 
200 Fed. 597. 


R. Co. (Col.), 
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Sheep.—The effect of the special pro- 
viso as to sheep is not to authorize their 
confinement in any case beyond thirty-six 
hours, but merely to permit the carrier, 
without any release from the shipper, to 
continue their confinement until they reach 
a suitable place for unloading, but not ex- 
ceeding thirty-six hours where the twenty- 
eight-hour period expires in the night- 
time.** Where it is obvious that the thirty- 


six-hour period will expire in the nighttime 


it is the duty of the carrier to unload before 
dark.** 
JoHN PuRYEAR. 
Washington, D. C. 


(33) U. S. v. Atchison, T. & S. F. Ry. Co. 
(I1L.), 166 Fed. 160; U. S. v. Atchison, T. & S. F. 
Ry. Co. (Kan.), 185 Fed. 105. 

(34) Southern Pac. Co. v. 
Fed, 260. 


U. S. (Cal.), 171 








EMINENT DOMAIN—ABANDONMENT. 


YORK SHORE WATER CO. v. CARD. 
Supreme Judicial Court of Maine. 
Nov. 24, 1917. 


102 Atl. 321. 

Water company having begun proceedings to 

condemn land for its site, an award of damages 

having been made and confirmed, without ap- 

peal therefrom, could not thereafter abandon the 

proceedings, the property owner having acquired 
a vested interest in the award. 


CORNISH, C. J. The York Shore Water 
Company was authorized and empowered by 
its charter “to take and hold, by purchase or 
otherwise, any lands or other real estate neces- 
sary * * * for the protection * * * of said 
Chase’s pond,” its source of supply. Pr. & Sp. 
L. 1895, c. 125, § 3, and Pr. & Sp. L. 1911, 
c. 256, § 3. 

“Said corporation shall be liable to pay all 
damages that shall be sustained by any per- 
sons by the taking of any lands or other prop- 
erty * * * and if any person sustaining damage 
as aforesaid and said corporation cannot 
mutually agree upon the sum to be paid there- 
for, such person or said corporation may cause 
the damage to be ascertained in the manner 
prescribed by law in case of damage by laying 
out highways.” § 4.° 


In furtherance of the power of eminent do- 
main thus conferred, the directors of the com- 








pany on September 6, 1913, voted to take by 
purchase or otherwise certain land situated 
on the northerly side of Chase’s pond, a por- 
tion of which belonged to this defendant. On 
December 22, 1913, the company duly filed in 
the office of the county commissioners of York 
County a declaration and description of said 
real estate, as the first step towards taking the 
same by condemnation proceedings, and in 
conformity with R. S. 1903, c. 56, § 11. This 
declaration alleged that the company “finds it 
necessary for its purposes and uses in the pro- 
tection of the watershed of Chase’s pond in 
said town of York to take land within the lim- 
its of the watershed of said pond in said town 
of York, and being duly authorized by law to 
take such land whenever it is necessary for 
its purposes and uses. Therefore, said York 
Shore Water Company has taken and hereby 
does take a-certain tract,” as described in a 
certain plan filed therewith. 


The defendant as owner of a portion of the 
land so taken, on the 7th day of July, 1914, 
filed with the county commissioners a petition 
containing a copy of said taking, asking that 
board to fix a time for hearing, to view the 
premises, hear the parties, and assess the dam- 
ages in the manner provided by law. After 
due notice given to the company, a hearing 
was had on August 13, 1914, at which both 
parties were present and participated. On 
November 3, 1914, the county commissioners 
filed their award, assessing damages in the 
sum of $1,100 and ordering the company to 
pay that amount to the owner, Mr. Card. 


No appeal was taken from this award, but 
on March 24, 1915, the company executed, and 
on March 31, 1915, delivered to Mr. Card a 
written notice of so-called abandonment and 
surrender of the condemnation proceedings 
and of the property taken thereunder. 


After reciting the facts relating to the dec- 
laration and description of December 22, 1913, 
except that it is now said to have been made 
“with a view of taking the same for the pur- 
poses of said corporation as for public 
use,” this notice of abandonment alleges 
that the company has never entered upon the 
premises or taken possession thereof, and that 
it “hereby abandons and surrenders up to you 
all its right, title and interest if any, in said 
premises, and thereby notifies you of its in- 
tention not to take said property or make any 
claims thereto under said proceedings.” 


Mr. Card disregarded this notice of abandon- 
ment and on the first Tuesday of January, 1916, 





more than a year after the award had been 
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made, he filed with the commissioners a peti- 
tion, asking that a warrant of distress issue 
against the. company to compel the payment of 
the award. 


On February 23, 1916, the company brought 
this bill in equity to restrain the further pros- 
ecution of that petition, and upon bond given 
by the company a temporary injunction was 
granted. Subsequently the cause was reported 
to the law court on bill and answer. 


The main point at issue is the legal right of 
the company to abandon its eminent domain 
proceedings at the time it attempted to do so, 
on March 24, 1916. 


Plaintiff claims that, independent of the stat- 
ute above considered, it had the general right 
to abandon its eminent domain proceedings at 
any time before the same were finally closed 
and rights of appeal had elapsed, even after 
hearing and award by the county commission- 
ers. At what stage a condemnor may abandon 
condemnation proceedings has been frequently 
considered by the courts, both of England and 
of this country, and’ a learned and valuable 
summary of authorities may be found in the 
note to Cunningham v. Memphis R. R. T. Co., 
126 Tenn. 343, 149 S. W. 103, 30 Ann. Cas. 
1058-1062. 


These authorities, however, depend to a 
great extent upon the general statutes of the 
respective jurisdictions, or the special act 
under which the condemnation is authorized, 
and therefore in most instances can hardly be 
regarded as precedents here. Generally speak- 
ing, they are divided into two groups; one 
group, and perhaps the larger, holding that 
the rights of the parties are not vested until 
the award is paid or the land is occupied; the 
other group holding that by the confirmation 
of the award the rights of the parties are 
vested and abandonment is then precluded. 
The author of the above note states the prin- 
ciple as follows: 


“In the absence of statute fixing the time 
within which a discontinuance may be had, the 
general rule is unquestioned that an eminent 
domain proceeding may be discontinued at any 
time before the rights of the parties have be- 
come reciprocally vested.” 


The question then arises, at what stage in 
the proceedings have the rights of the parties 
become reciprocally vested? This is answered 
by our own court in these words: 


“We regard it settled by the great weight of 
authority that, after such proceedings have 
been perfected and the damages for the land 
taken ‘have been finally ascertained and ad- 
judged by the proper tribunal, the corporation 





thereby acquires a vested right to hold and 
use the land taken on payment of the com- 
pensation awarded and that the landowner ac- 
quires a vested right to have and recover the 
damages awarded.” Furbish v. County Com- 
missioners, 93 Me. 117-129, 44 Atl. 364, 367. 


In that case eminent domain proceedings 
were instituted by a water company, and the 
company itself petitioned the county commis- 
sioners to estimate the damages. Hearing was 
had, report filed, and at the next regular term 
of the county commissioners the report was 
entered on the docket as accepted and the 
proceedings closed. Subsequent to this the 
company attempted to abandon the proceedings 
and the court held that it was too late. The 
only difference in facts between that case and 
the case at bar is that the time of taking an 
appeal had expired, and the report of the com- 
missioners had been accepted at the next term 
of the commissioner’s court, and before the 
notice of abandonment had been given. But 
we do not regard these difference as affecting 
the rights of the parties here, and we are of 
opinion that in this case, as in the Furbish 
case, the attempt at discontinuance came too 
late. The acceptance of the report by the 
same board who had made it was a merely 
routine matter, which affected neither the 
validity nor the force of the award. 


Nor is the fact that the time for appeal had 
not expired when the notice of abandonment 
was given, material. The award of the county 
commissioners stood as a judgment until and 
unless it was appealed from. No appeal had 
been entered when the attempt to abandon 
was made and none has since been filed so far 
as the record shows. That award then in this 
case was existing at the time the abandonment 
notice was given and the owner of the land 
had a vested right to have that award paid 
subject to be divested by an appeal and by a 
subsequent award by the appellate tribunal. 
Under these circumstances we think that the 
criterion laid down in the Furbish case for the 
limit of the right of abandonment governs 
here. By its taking the company had acquired 
a vested right to hold and use the land on 
payment of the compensation awarded, and by 
the hearing and award Mr. Card acquired a 
vested right to have and recover the damages 
awarded. See Kimball v. Rockland, 71 Me. 
137; Imbescheid v. Railroad Co., 171 Mass. 209, 
50 N. E. 609; Hellen v. Medford, 188 Mass. 42, 
73 N. E. 1070, 69 L. R. A. 314, 108 Am. St. Rep. 
459; Turner v. Gardner, 216 Mass. 65, 103 N. 
E. 54. 


In State v Bangor & Brewer, 98 Me. 114, 
128, 56 Atl. 589, 594, this court said: 
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“When Bangor and Brewer had each, at a 
legal meeting of their voters, consented to take 
or purchase the bridge, to make it free, as pro- 
vided in the Acts of 1895 and 1901, and the 
value of the bridge property had been deter- 
mined, the rights of all parties became vested 
and the statutes then became imperative upon 
both cities to pay the price awarded by the 
committee, and to take the bridge under em- 
inent domain as authorized by § 1 of the 
statute of 1901. The bridge company had no 
option, and neither Bangor nor Brewer could, 
by any action at any meeting called subse- 
quently to that in which the vote had been 
had, rescind their former vote or escape the 
duty imposed by the Act of 1901.” 

In Sprague v. No. Pac. Ry. Co., 122 Wis. 509, 
100 N. W. 842, 106 Am. St. Rep. 997, it was 
held that after the report of the commissioners 
was filed, it had the effect of a judgment and 
after judgment there can be no discontinuance. 

The conclusion at which we have arrived is 
consistent with justice and fair dealing. To 
hold otherwise is to make a farce of legal pro- 
ceedings. To permit a corporation after tak- 
ing property from its owner by the high hand 
of eminent domain, and having its value deter- 
mined by designated tribunal, and the award 
made, to then repudiate at its will the entire 
proceeding and vanish from legal sight, is to 
play fast and loose with the rights of property. 
If the award is deemed too large the corpora- 
tion has its right of appeal, but it cannot sub- 
stitute abandonment for appeal, otherwise the 
property of private citizens would be at the 
mercy of public service corporations. A volun- 
tary non-suit cannot be taken after an adverse 
verdict rendered. 

If the plaintiff’s contention is sound, what 
would hinder a corporation from condemning 
and abandoning the same property as many 
times as it might see fit, until finally an award 
has been secured that is satisfactory? A doc- 
trine that would permit such a procedure would 
be a travesty on justice. 

We think the safe and sound and logical 
rule is that concisely stated by the author of 
the recent Digest of Maine Reports, as follows: 


“The result of an award on proper proceed- 
ings is to give both parties a vested interest; 
one to the property and the other to payment, 
a result which neither can avoid.” Lawrence’s 
Dig., Vol. 1, p. 392. 


The entry will therefore be: 
Temporary injunction dissolved. 
Bill dismissed, with costs. 


Note.—Recovery for Discontinuance of Pro- 
ceedings in Condemnation—It appears to be 


peculiarly a statutory question whether and at’ 


what time there may be an abandonment in emi- 
nent domain proceedings.’ Largely this is true 
as to the damages, if any, recoverable by the 





landowner .for trouble and expense brought 
about because of the initiation and abandonment 
of such proceedings. But it may be thought 
that there may be more a general question of 
law involved in the latter than the former situ- 
ation. 


In Meridian & M. Ry. Co.’ v. Betheze, Miss., 
72 So. 233, there was a proceeding begun for 
condemnation and a dismissal by the plaintiff. 
Suit was instituted under statute for recovery 
of “all reasonable expenses including attorney 
fees” incurred in defending the suit, in cases 
where the judgment has not been paid within.a 
certain time or where the suit is dismissed by 
plaintiff. In this case recovery was allowed for 
attorney fees, a sum for defendant’s loss of time 
and a further sum paid another to assist in pre- 
paring defendant’s case. 


In Winkelman v. Chicago, 213 Ill. 360, 72 N. 
E. 1066, a proceeding in condemnation was be- 
gun in 1890, the cause was tried in 1895, a judg- 
ment in condemnation in 1896, and in 1897 the 
petition was dismissed. The landowner sued 
for damages, counsel fees and expenses in and 
about the proceeding for condemnation. Plain- 
tiff for general damages showed he acquired title 
after the condemnation action was begun and 
the property decreased in value. He sought to 
show what he could have sold the property for 
but for the pendency of the condemnation pro- 
ceeding and its value after the dismissal. This 
the trial court rejected. It was said that “the 
right to recover is based, not upon the fact that 
there is delay in determining to abandon the 
proceeding after the amount of damages. is fixed 
and resulting damages to the land, but upon the 
theory that the delay in prosecuting the suit has 
been wrongful, or that the abandonment was 
not determined upon a reasonable time after the 
award had been fixed.” It was held there was 
right to recover, but recovery for counsel fees 
and expense in the trial was denied, because there 
was absolute right’to discontinue, but nothing ap- 
peared to authorize any particular damage. 


In Owen v. Springfield, 83 Mo. App. 557, the 
statute does not appear to declare for any re- 
covery by landowner where there is abandon- 
ment, but the court said that the reported cases 
in the state showed the rule to be that if there 
was abandonment the corporation is liable for 
damages sustained in defending the suit, and 
this is true whether dismissal of the proceeding 
be voluntary or by order of court. 


In Ford v. Board of Park Comrs., Iowa. 126 
N. W. 1030, there was a proceeding to condemn 
for a public purpose, and there was abandon- 
ment. The property sought to be condemned 
was by the owner leased to another and a build- 
ing in course of erection for the lessee. The 
tenant was lost and the owner was compelled to 
remodel the building for another purpose. It 
was said: “As the defendant was purely a gov- 
ernmental agency vested among other things, 
with judicial and legislative powers, which it 
could exercise at its discretion * * * the doctrine 
of respondeat superior does not apply and the 
board is not liable for the torts or wrongs of 
its agents, whether done negligently or malic- 
iously.” 

Re Pittsburgh, 243 Pa. 392, 90 Atl. 328, holds 
that where a proceeding for opening a street has 
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been abandoned, the city shall pay costs and 
actual damages, loss or injury and this does not 
include any sums paid in procuring expert testi- 
mony or any loss or injury occasioned by de- 
preciation of market value, deprivation of its use 
or the loss of an advantageous lease. It was 
said: “Here the city in proceeding to condemn 
appellant’s property for public use was exercising 
a right conferred by statute. If as an incident 
to the proper exercise of this right, appellant lost 
the advantage of a lease, which otherwise would 
have been contracted for, it was a case of damnum 
absque injuria.” 


In Monroe v. ve | of Woburn, 220 Mass. 116, 
107 N. E. 413, the claim was very similar to that 
in the Pittsburgh case, supra, and a similar hold- 
ing was made on the theory that the loss claimed 
was in speculative profits. 


These city cases may not be conclusive of those 
in which the corporation is not governmental in 
character, but on the theory that damages arising 
out of the exercise or attempted exercise in gi 
faith, resolves itself into an action where the 
loss is damnum absque injuria, these cases are 
persuasive. 








CORRESPONDENCE 





INDUSTRIAL COURTS. 





Editor Central Law Journal: 


Referring to my article on industrial courts, 
which you published in your issue of November 
16, 1917, I may add the suggestion that it has 
been my judgment that if strikes are to be 
avoided, that some tribunal would have to be 
created in which both parties may be repre- 
sented, and have an opportunity to present 
their grievances from the viewpoint of each 
side, and then that such impartial tribunal de- 
termine the question in dispute. There is no 
sense in having boycotts, lock-outs and sabot- 
age in this enlightened day, any more than 
there is in having the old wager of battle re- 
stored. Private parties have to submit their 
grievances and disputes to a tribunal, and I 
have never been able to see why labor ques- 
tions should not be settled in the same way. To 
compel a large number of employees to quit 
work for days, weeks or months to better their 
conditions and to establish a permanent scale 
of wages is utterly absurd. The loss that re- 
sults is very hard to bear for them, and can 
never be made good, and besides a great many 
innocent parties are bound to suffer and ulti- 
mately the community must bear the loss. It 
is one of the remarkable conditions that we 





have provided tribunals for the adjustment of 
all sorts of controversies, but when it comes 
to employer and labor on a large seale, then 
apparently lawlessness must be resorted to by 
either one or the other in order to determine 
the rights of the parties. 


Yours truly, 


Frep H. PEeTerson. 
Seattle, Wash. 








BOOK REVIEW. 





COSTIGAN’S CASES ON LEGAL ETHICS. 





While there may be differences among law 
teachers as to the best method of teaching 
legal principles, there will hardly be two opin- 
ions about teaching legal ethics. This subject 
must be taught by the case method. When 
taught by any other method it smacks of 
sermonizing and its abstractions are as unreal 
to the student as metaphysics or moral phil- 
osophy. The failure in teaching legal ethics, 
hitherto the rule rather than the exception, is 
to be attributed to the abundance of “glittering 
generalities’ and the paucity of concrete illus- 
trations. 


The cause for this failure is removed by 
the surprising and interesting collection of 
cases and practical observations on the sub- 
ject of legal ethics by George P. Costigan, 
professor of law in Northwestern University. 
We use the word “surprising” advisedly, for 
we know of no other attempt in the history of 
law or jurisprudence to bring together the 
actual cases and authorities which declare the 
history, the reasons and the application of the 
rules of legal ethics. 


Of course, the author was favored by a recent 
development of bar association procedure, 
whereby special committees have been author- 
ized to declare the rule of professional con- 
duct in concrete cases submitted for their 
opinion. These opinions, and especially those 
of the New York County Lawyers Association, 
have accumulated to such an extent as to 
furnish a ruling on the most important prob- 
lems of legal ethics. , 


Moreover, the American Bar Association’s 
Canons of Professional Ethics has made 
definite and certain the principles of legal ethics 
which were very largely up to that time, hazy 
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abstractions. These canons have also served to 
make uniform the regulations of professional 
conduct throughout the country, since prac- 
tically every bar association has adopted them 
as the basis for its own local code. 

The extent of the author’s researches is 
made apparent by the multitude of references 
and quotations as well as by the wide range 
of subjects and authorities consulted. 


The reported cases and the quotations from 
histories, text books and magazine periodicals 
are arranged under a classification which 
is largely the author’s own _ invention. 
Mr. Costigan was in this respect blazing 
a new trail and is to be congratulated upon 
the splendid execution and commendable en- 
terprise which brings to the profession a col- 
lection of cases (shall we say “readings,” since 
in so many instances they are entertaining ex- 
cerpts rather than long quotations) on the sub- 
ject of legal ethics, which are of great inter- 
est and value not only to the teacher of this 
subject in the law schools, but also to the 
practitioner and all those interested in higher 
standards of professional conduct. 

Printed in one volume of 616 pages and 
published by the West Publishing Co., St. Paul, 
Minn. 
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Zoline on Federal Appellate Jurisdiction and 
Procedure, with forms. By Elijah N. Zoline 
of the New York and Chicago Bar; member of 
the Bar of the Supreme Court of the United 
States. Revised by Stephen A. Day, of the 
Chicago and Cleveland Bar;. member of the 
Bar of the Supreme Court of the United States. 
Clark Boardman Company. New York. 1917. 
Price, $6.00. Review will follow. 





A Treatise on Federal Taxes, including those 
imposed by the War Tax Act of Congress of 
1917, the Income Tax Law as Amended, and 
Other United States Internal Revenue Acts 
Now in Force; with Commentaries and Ex- 
planations, References to the Rulings and Reg- 
ulations of the Treasury Department and Per- 
tinent Decisions of the Courts. By Henry Camp- 
bell Black, LL.D., Author of Treatises on In- 
come Taxes, Bankruptcy, Rescission of Con- 
tracts, Constitutional Law, etc. 1917. Vernon 
Law Book Company. Kansas City, Mo. Price, 
$6.00. Review will follow. . 





HUMOR OF THE LAW. 





Pat O’Flaherty, very palpably not a prohibi- 
tionist, was arrested in Arizona recently, 
charged with selling liquor in violation of the 
prohibition law. But Pat had an impregnable 
defense. 


His counsel, in addressing the jury said: 

“Your honor, gentlemen of the jury, look at 
the defendant.” 

A dramatic pause, then: 

“Now, gentlemen of the jury, do you honest- 
ly think that if the defendant had a quart of 
whiskey he would sell it?” 

The verdict, 
“Not guilty.” 


reached in one minute, was 


“Never cross-examine an Irishman,” advised 
a prominent lawyer. “Yes, I’m speaking from 
experience,” he continued. “The only witness 
who ever made me throw up my hands and 
leave the courtroom was a green Irishman. A 
shunter had been killed by an express train 
and the widow was suing for damages. I was 
engaged by the railway company and had a 
good case, but made the mistake of trying to 
turn the main witness inside out. 


“In his quaint way he had given a graphic 
description of the fatality, occasionally shed- 
ding tears and calling on the saints. Among 
other things, he swore positively that the 
whistle was not sounded until after the whole 
train had passed over his departed friend. Then 
I thought I had him. 

“Look here, McGinnis,’ said I, ‘you admit 
that the whistle blew.’ 

“*Yes, sorr, it blew, sorr.’ 

“‘Now, if that whistle sounded in time to 
give Michael warning, the fact would be in 
favor of the company, would it not?’ 

“Yis, sorr, and Mike would be testifyin’ here 
this day.’ 

“The jury giggled. 

“‘Never mind that. You were Mike’s friend, 
and you would like to help his widow; but 
just tell me now what earthly purpose there 
could be for the engine driver to blow that 
whistle after Mike had been struck?” 


“<‘T phresume thot the whistle wor for the 
next man on the line, sorr.’ 


“The widow got all she asked.”—St. Louis 
Times. 
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West Virginia 
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1, Adverse Possession—Color of Title— 
Where adverse claim of title to real estate is 
based on judgment secured by complainants 
against stranger to title bearing name similar 
to that of owner, they must prove that they ac- 
quired color of title in good faith, under honest 
impression that judgment was taken against 
proper party.—Marvin v. Witherbee, Col., 168 
Pac. 651. 

2.——Continuity.—Purchaser of land by bring- 
ing suit for specific performance against rail- 
way company on theory that his vendor was its 
agent, held to have broken the continuity of 
his adverse possession.—Central Pac. Ry. Co. 
v. Tarpey, Utah, 168 Pac. 554. 

3. Attormey and Client—Disbarment.—Pro- 
ceeding seeking disbarment of attorney at law 
cannot be instituted or maintained by ordinary 
writ of summons and attachment.—Philbrick v. 
Creed, Mass., 117 N. E. 637. 

4. Evidence.—In suit for legal services held 
proper to introduce judgment roll in former 
case to show that plaintiff had gone over same 
ground and did not have to labor so hard as 
represented.—Shepherd v. Inman-Poulsen Lum- 
ber Co., Ore., 168 Pac. 601. 

5. Relationship.—The relation of attorney 
and client, entitling client to summary proceed- 
ing under Judiciary Law, § 475, for collection 














by attorney, held to exist between one to whom 
claim was assigned, pending action thereon, and 
attorney, then prosecuting and continuing to 
prosecute it—In re Lahm, N. Y., 167 N. Y¥. S. 


* 217. 


6. Bankruptey—Assignment.—Assignment or 
pledge of life policies, executed by bankrupt 
several years prior to filing of petition in bank- 
ruptcy, cannot be set aside, though he be ad- 
judicated bankrupt.—In re Baird, U. S. D. G, 
245 Fed. 504. 

tT Insolvency.—Where insolvent conveys to 
creditor who knew or had reason to believe that 
conveyance would give him a preference within 
Bankr. Act, § 60a, and debtor was adjudicated 
a bankrupt within four months, the trustee 
in bankruptcy might, under section 60b, avoid 
conveyance, except to extent that present con- 
sideration was paid.—Payne v. Sehon, Steven- 
son & Co., W. Va., 94 S. E, 34. 

8. Insurance Policy.—Under Bankruptcy 
Act July 1, 1898, § 70a, insurance policies hav- 
ing cash surrender values, though payable to 
persons other than the bankrupt, held to pass 
to the trustee, where the bankrupt had an abso- 
lute right to change the beneficiary.—Cohen v. 
Samuels, U. 8S. S. C., 38 S. Ct. 36. 

9. Review of Findings.—On review of an 
order of the referee, his findings, not apparently 
erroneous On the face of the report, are final, 
where the evidence is not reported.—In re 
Golub, U. 8S. D. C., 245 Fed. 512, 

10. Stock Subscriptions.—Order of bank- 
ruptcy court directing trustee of bankrupt cor- 
poration to institute suit in equity to collect 
stock subscriptions held insufficient to confer 
equity jurisdiction.—Kelley v. Gill, U. S. S. CGC, 
38 S. Ct. 38. 

11. Banks and Banking—Damages.—National 
bank’s want of authority to act as broker in 
negotiating loan for another is available as de- 
fense to bank, in action against it by lender, 
for whom it acted, for damages from its failure 
to lend on sound security.—Pollock v. Lumber- 
men’s Nat. Bank of Portland, Ore., 168 Pac. 616. 


12. Withdrawal.—Where, by contract of de- 
posit, money was received in the name of the 
wife of the depositor under the agreement that 
the depositor might make withdrawals on checks 
to which he should sign his wife’s name per his 
own name and he did withdraw money depos- 
ited, the wife cannot recover the amounts of 
the withdrawals.—Moore v. Citizens’ Bank of 
Ashburn, Ga., 94 S. E. 90. 

13. Bills and Notes—Demand.—If a note was 
in the bank at which it was made payable, or 
payment was demanded there, on the day when 
due there was a sufficient demand on the maker 
to fix the liability of an indorser.—Kerr v. Dyer, 
Me., 102 Atl. 178. 

14, Fraud.—In the indorsee’s action on a 
note alleged to have been procured by fraud, 
the indorsee could not rely on the failure of the 
maker to comply with certain conditions em- 
bodied in the contract, under which the note 
was given, since, if there was fraud, it vitiated 
the contract, as well as the note.—Peterson vy. 
Hoftiezer, S. D., 164 N. W. 1029. 

15. Laches.—After suit was twice tried 
and settled by execution of cognovit note, on 
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which judgment was entered, and action was 
brought on the judgment, held, that defense that 
note originally sued on was a forgery was 
barred by laches.—Westwater v. Murray, U. S. 
Cc. C. A., 2465 Fed. 427. 

16. Carriers of Goods—Bill of Lading.—Bill 
of lading, stating that shipment was carbonated 
nonalcoholic beverage, held not to give carrier 
conclusive notice of inherent quality of goods, 
where it further recited that contents and con- 
dition of contents were unknown.—Michellod v. 


Oregon-Washington R. & Nav. Co., Ore,. 168 
Pac. 620. 
17. Limitation of Liability.—Provision of 





express receipt that rate was based upon value 
held to limit carrier's liability, though appear- 
ing on the back of receipt and not in the body 
of the contract.—Strong v. Wells Fargo & Co. 
Express, S. D., 164 N. W. 967. 

18. Carriers of Passengers — Contributory 
Negligence.—A passenger must go inside the 
ear, and if injured while standing upon plat- 
form and not showing that there was any un- 
occupied room inside or that it was impracti- 
cable for him to reach it, he is negligent.— 
Panek v. Scranton Ry. Co,, Pa., 102 Atl. 274. 

19.——Intending Passengers.—Plaintiff, on 
waiting platform to take defendant's local in- 
terurban electric cars, then about due, was en- 
titled to protection as passenger.—Verrill v. 
Androscoggin Electric Co., Me., 102 Atl. 179. 


20. Conspiracy—Evidence.—To support charge 
of conspiracy to conceal bankrupt’s assets, held, 
that actual commission of crime, or verbal ex- 
pression of purpose to have bankrupt become 
such, was not necessary, nor was it material 
whether the proceedings were voluntary or in- 
voluntary.—United States v. Fischer, U. S. D. C., 
245 Fed. 477. 


21. Contracts—Absolute Promise.—One con- 

tracting to do certain work takes the risk, 
within the limits of his undertaking, of being 
able to perform, though the old rule has been 
abated somewhat in determining the scope of 
the undertaking by the literal meanings of the 
words alone.—Day v. United States, U. S. S. ©, 
38 8. Ct. G7. 
Construction.—Under a contract licens- 
ing defendant to produce a play, declaring that 
plaintiff should not be liable for losses, held, 
that defendant could not, from plaintiff's share 
of profits of second season, take proportionate 
share of losses resulting from the first season’s 
production—West End Theater Syndicate  v. 
Shubert, N. Y., 67 N. Y. S. 250. 

23. Entire Contract.—Contract for rendi- 
tion of services as motion picture star for 
photoplay production must of necessity be treat- 
ed as entire contract, for star could not appear 
in only portion of photoplay.—Corrigan v. E. M. 
P. Producing Corp., N. Y., 167 N. Y. S. 206. 

24, Conversion—Equity—Where a _ will de- 
vised property to executors in trust for testa- 
tor’s wife, and after her death to sell all the 
property and divide the fund among his chil- 
dren and their heirs, there was a conversion of 
the real estate into personal property at tes- 
tator’s death, as to issue of a child surviving 
the testator and the widow.—Hyers v. Titus, N. 
J., 102 Atl, 250. 


99 
22. 











25. Corporations—Assignment.—Where presi- 
dent of corporation signed assignment and pow- 
er of attorney for transfer of stock, request by 
assignee’s cashier that president transfer stocks 
upon corporation’s books was a sufficient de- 





mand.—Commonwealth v. Camp, Pa., 102 Atl. 
205. 
26. Insolvency.—Where insolvent. corpora- 


tion sells all its property and distributes pro- 
ceeds to stockholders, who receive it with 
knowledge of all facts, they will be accountable 
therefor to corporation’s creditors, notwith- 
standing their contribution of individual rights 
to induce sale.—Lingle v. Farmers’ Mut. Tele- 
phone Co., Neb., 164 N. W. 1052. 

27. Receivership.—On application of re- 
ceiver for allowance of claim against insolvent 
corporation made after time limited for pre- 
senting claims, court properly considered merits 
of claim where it could be determined by in- 
spection of written contracts not in dispute.— 
Standard Lithographing & Printing Co. v. Twin 
City Motor Speedway Co., Minn., 164 N. W. 986. 


28.——Stockholder’s Liability.—Bona fide pur- 
chasers in open market of certificates issued by 
voting trustees of corporate stock, calling for 
delivery of full-paid stock on termination of 
trust, held not liable as subscribers for unpaid 
stock.—Clark v. Johnson, U. S. C. C. A., 245 Fed. 
442. 

29. Damages—Pleading and Practice.—Mere 
absence of demand for damages, where com- 
plaint states facts from which damages would 
naturally flow, and also alleges facts of dam- 
age, does not render statement of cause of ac- 
tion insuflicient.—Doctor v. Reiss, N. Y., 167 N. 
Y. S 198. 

30. Divoree—Alimony.—Where a_ wife got 
divorce for adultery and the husband married 
the guilty woman, alimony of $3,200 per annum 
for wife and child, where the husband's prop- 
erty if put into a 5 per cent investment, would 
give an income of $9,243, will not be held ex- 
cessive, although wife has estate of $11,000.— 
Andreas v. Andreas, N. J., 102 Atl. 259. 

31. Evidence.—In suit for divorce on 
ground that wife shot at husband, it was with- 
in the discretion of the court to allow or refuse 
to allow the jury to have the pistol and the coat 
worn by the husband in the jury room.—Fowler 
v. Fowler, Col., 168 Pac. 648. 

32. Domicile—Transfer Tax.—In transfer tax 
proceeding held, on the evidence, that décedent, 
describing himself as “of the city of New York 
temporarily sojourning in Paris,” where he had 
a home, had not shown his intention to abandon 
his New York domicile.—In re Blumenthal's Es- 
tate, N. Y., 167 N. Y. S. 262. ; 


33. Eminent Domain—General Appearance.— 
In railroad’s proceedings to condemn land, ac- 
tion of landowner’s counsel in going into open 
court and stipulating that court might enter 
order for occupancy, agreeing to amount of 
bond, ete., held general appearance by land- 
owner.—Ogden, L. & I. Ry. Co. v. Jones, Utah, 
168 Pac. 548. 

34, Estoppel—Administrative Officers.—Estop- 
pel against United States held not to arise from 
fact that administrative officers treated land 
erroneously meandered as subject to riparian 
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rights of abutting owners and not subject to 
disposal by the United States.—Lee Wilson & 
Co. v. United States, U. S. S. C., 38 S. Ct. 21. 
35. Extradition—Duty of Governor.—Under 
Rev. St. § 5278 (Comp. St. 1916, § 10126), where 
defendant admitted that he was in Illinois at 
time of commission of alleged crimes, and that 
indictments were in form and certified as re- 
quired by law, held, that it was the duty of the 
Governor of the state where he was found to 
have him arrested and delivered to the Illinois 
authorities.—Biddinger v. Commissioner of Po- 
lice of City of New York, U. S. S. C., 38 S. Ct. 41. 
36. Fraudulent Conveyances—Badge of Fraud. 
—That grantor and grantee are brothers and 
business associates is of itself no evidence of 
fraud, or intention to defraud, but merely casts 
a suspicion, removed by evidence that the trans- 
action was otherwise bona fide.—Mustar v. Mc- 
Comb, 8S. D., 164 N. W. 975. 
37.——Creditors.—Property held under fraud- 
ulent conveyance can be uncovered by grantor’s 
ereditor and payment of debt enforced out of 
it, debt having been established against gran- 
tor, his estate, or personal representative.—First 
Nat. Bank v. McDonough, Ariz., 168 Pac. 635. 


38. Guardian and Ward—Desire of Parent.— 
Wishes of father, surviving parent of daughter, 
as to her religious training and environment, 
should not be disregarded in relation to guard- 
ianship or custody of child.—Harding v. Brown, 
Mass., 117 N. E. 638. 

39. Giftse—Validity.—Delivery of certificate of 
stock without actual transfer, or written assign- 
ment or power to transfer, though accompanied 
with words of gift, does not constitute valid 
gift inter vivos.—Heyer v. Sullivan, N. J., 102 
Atl, 248. 

40. Husband and Wife—Separate Maintenance. 
—Equity, independent of a proceeding for di- 
vorce or separation and without statutory au- 
thorization, has jurisdiction to decree the wife 
separate maintenance.—Robertson v. Robertson, 
Minn., 164 N. W. 980. 

41. Insurance—Change of Beneficiary.— Where 
a member in a fraternal insurance order gave 
written notice of change of beneficiary as re- 
quired, but the death benefit was paid the 
original beneficiary, the rights of the substi- 
tuted beneficiary cannot be defeated because 
the change was not made from failure of the 
officers of the local lodge to call attention to 
the change.—Grand Lodge K. P. of Oklahoma v. 
Moore, Okla., 168 Pac. 659. 

42. Evidence.—Jury held justified in find- 
ing that call on insurance assessment was made 
by the directors of the company, though they 
did not go over figures of the officers, who made 
up the assessment and vote specifically.—Hart- 
ford Life. Ins. Co. v. Barber, U. 8S. S. C., 38 S. 
Ct. 54. 

43. Foreign Corporation.—Under Shannon’s 
Code Tenn. 1917, § 3292, subsec. 3, a foreign in- 
surance company, which has appointed the in- 
surance commissioner attorney to accept serv- 
ice of process, and withdrawn from the state, 
may be sued, with service on the commissioner, 
in a county other than that of the commission- 
er’s office.—Southern Paving Const. Co. v. City 
of Knoxville, Tenn., 245 Fed. 421. 














_44. Ignorance of Law.—Member’s Ignor- 
ance of by-laws of a fraternal insurer does not 
entitle him to recover premiums paid while en- 
gaged in an occupation prohibited by by-laws 
and collected by insurer without knowledge that 
member was so engaged.—Pope v. Royal High- 
landers, Neb., 164 N. W. 1047. 


45. Liability Policy.—An insurer in an em- 
ployer’s liability policy, having once assumed 
the defense in an employe’s suit, cannot relieve 
itself of liability to pay the judgment by an 
unwarranted withdrawal from the case.—Stand- 
ard Printing Co. v. Fidelity & Deposit Co. of 
Maryland, Minn., 164 N. W. 1022. 

46. Pledge.—Despite prior written assign- 
ments, held, that delivery of policies by insured 
to his sister, for her own benefit and as trustee 
for his wife, amounted to valid pledge.—In re 
Baird, U. S. D. GC, 245 Fed. 504. 


47. Sick Benefit—Contract allowing bene- 
fits to a member of society “who is sick and 
unable to work” does not apply to natural ill- 
ness following breaking of leg.—Beaudoin v. 
La Societe St. Jean Baptiste de Bienfaisance de 
Biddeford, Me., 102 Atl, 234. 

48. Internal Revenue — Alimony. — Alimony 
paid to a divorced wife is not income, taxable 
under Act Oct. 3, 1913, § 2a, subd. 1, and section 
2b.—Gould v. Gould, U. S. S. C., 38 S. Ct. 53. 

49. Imtoxicating Liquors—tLocal Option. — 
Where statute providing for submission of ques- 
tion of local option and directing that election 
officials should be appointed from lists submitted 
by committees in charge of campaigns for and 
against license makes no provision for choosing 
or appointing committees, but parties favoring 
and opposing license have long been in existence, 
appointments made from lists presented by com- 
mittees claiming to represent such parties are 
valid.—Fouracre v. White, Del., 102 Atl. 186. 

50. Judgment—Foreign Judgment.—In action 
on foreign judgment, court’s jurisdiction over 
defendant may be inquired into; but such in- 
quiry involves all the usual tests for determin- 
ing such jurisdiction.—Westwater v. Murray, U. 
S. C. C. A., 245 Fed, 427. 


51. Landlord and Tenant—Estoppel.—Lessee 
taking and holding possession until action of 
unlawful detainer was brought held estopped 
to repudiate lease for uncertainty of the de- 
scription of premises.—Merchants’ Nat. Bank of 
San Francisco v. Weston, Cal., 168 Pac. 587. 

52.——Option to Renew.—A lease providing 
for option of renewal for six months at monthly 
rental, payable in advance creates tenancy for 
six months if tenant exercises option.—Moore y. 
Denver Pub. Co. Col., 168 Pac. 650. 


53. Lieenses—Trading Stamps.—Objection to 
trading stamps on public grounds is not so ob- 
viously unreasonable as to warrant court hold- 
ing invalid statute imposing license tax.—State 
v. Wilson, Kan., 168 Pac. 679. 


54. Mandamus—Quo Warranto.—Mandamus is 
remedy whereby county jail physician may com- 
pel county commissioners to fix pay for services 
as jail physician, he having no remedy by action, 
quo warranto, or certiorari —Sawyer v. Commis- 
sioners of Androscoggin County, Me., 102 Atl. 
226. 
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55.——Statutory Construction.—Refunding Act 
of 1878, as to levy and collection of taxes by 
circuit court or judge when county court fails 
in its duty, having been held void by Kentucky 


decisions, it does not afford a remedy which will 
prevent mandamus to compel levy by county 
court,—Hendrickson vy. Apperson, U. 8S. S. ¢., 38 


8S. Ct, 44. 
56. Master and Servant-——Assumption of Risk. 
An employe, hired to operate and take care of 
a delivery truck, which he tested from time to 
time, and whose testimony disclosed that he 
knew of the defect in the emergency brake, 
assumed the risk of injury by the truck starting 


without warning, owing to the slipping of the 
brake.—Pierce vy. Morrill Bros. Co., Me., 102 Atl. 
230. 

57.——Course of Employment.—A messenger 
boy, who while on duty climbed a passing ve- 
hicle to expedite his work, departed from the 


scope of his employment, so that an injury 
While on such vehicle did not arise out of and 
in the course of his employment under the 
Workmen's Compensation Act.—State y. District 
Court, Hennepin County, Minn., 164 N. W. 1012. 








BR, Joinder as Defendants.—A joint action 
cannot be maintained against a master and serv- 
ant for an injury and death occurring in Ohio, 
where the master’s liability arises solely under 
the doctrine of respondeat superior.—Robbins 
v. Pennsylvania Co., U. S. C. C. A., 245 Fed. 435, 

59.——Res Ipsa Loquitur.—lIt 
sumed, without evidence, in action for death of 
employe, who fell down elevator shaft, that 
ascent of the car from the six to the seventh 
floor, during absence of operator, was without 
direction, as evidence of defect; res ipsa loqui- 
tur doctrine not applying.—West v. Woman's 
Hospital in State of New York, N. Y., 167 N. Y. 
S. 220. 

60. Respondeat Superior.—That master per- 
mitted chauffeur to take automobile to go home 
at night held not to sustain jury finding that 
chauffeur was in prosecution of master’s busi- 
ness at time of collision that evening.—Gewan- 
ski v. Ellsworth, Wis., 164 N. W. 996. 

61. Safety Appliance.—Where electric com- 
pany fails to furnish employe with safety ap- 
plianee in general use, the employe, not know- 
ing of its existence, does not, as matter of law, 
assume dangers which their use would have 
obviated.—Donnelly y. Lehigh Nav. Electric Co., 
Pa., 102 Atl, 219. 
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62. Warning.—Where the injured servant 
told the foreman of the master that he had 
sawed many cords of wood and understood 


saws, he could not recover on the theory that 
the foreman had failed to warn and instruct 
him as to defects in the saw which were open 


and obvious.—Evans vy. Harper & Googin Co., 
Me., 102 Atl. 225. 
63.——Workmen’s Compensation Act.—Where 


plaintiff's employer and defendant street rail- 
way company were both under Workmen's Com- 
pensation Act (Gen. St, 1913, §§ 8195-8230) when 
plaintiff was injured, defense that plaintiff's sole 
remedy was under the act is not established, 
where he was not injured on the premises or 
during hours of service as required by section 
8230, subd. “i."—Otto v. Duluth St. Ry. ‘Co., 
Minn., 164 N, W. 1020. 





64. Mines and Minerals—lLecase.—Where lease 
of oil and gas lands required lessee to drill one 
good well to preserve rights as lessee, which he 
did, he or his assigns continuing to operate well, 
paying lessor her royalty, it was duty of lessor 
to notify lessee she required further develop- 
ment before she could insist upon forfeiture for 
lessor’s failure to ecomply.—Dinsmoor y. Combs, 
Ky., 198 S. W. 58. 

65. Muntieipal Corporations—Appointment to 
Office.—Any person elected or appointed to office 
under city charter is presumed to accept same 
with condition that his tenure may be termi- 
nated at any time in manner prescribed in such 
charter.—Baines vy. Zemansky, Cal., 168 Pac. 665. 

66. Contributory Negligence. — Plaintiff, 
who was injured by defendant's automobile ap- 
proaching at high speed, was not guilty of con- 
tributory negligence as matter of law because, 
though headlight was plainly visible, he failed 
to see it on looking in direction whence auto- 
mobile came before he stepped off sidewalk.— 
Klokow v. Harbaugh, Wis., 164 N. W. 999. 

67. Instructions.—Allegations that defend- 
ants “so carelessly and negligently drove and 
managed the horses and vehicle’ as to strike 
and injure plaintiff raised issues warranting 
instructions as to duty to “observe” persons 
crossing street and “to use ordinary care to 
— injury.—Cooper y. Kelly, Ark., 198 S. W. 
94. 

68. Instructions.—In action against garage 
company by husband and wife for injuries to 
wife when she tripped over rope with which 
company was towing automobile on street, it 
was error to instruct that extending of rope 
between two cars placed burden on company to 
warn others of obstruction.—Steinberger v. Cali- 
tornia Electric Garage Co., Cal., 168 Pac. 570. 

69. Negligence.—Where the city built a 
sewer and inlet and negligently allowed it to 
become choked and so to remain for over four 
months, so that it caused an overflow with 
damage to abutting property, {t was liable for 

















such damages.—Geiger vy. City of St. Joseph, 
Mo., 198 S. W. 78. 
70.——Ordinance.—Municipal ordinance  for- 


bidding person from occupying house in a block 
upon which a greater number of houses are oc- 
cupied by persons of the opposite race held in- 
eT v. Warley, U. S. S. C., 38 S. Ct. 

71. Navigable Waters—Soil in.—That sand in 
river bed is liable to be shifted held not to 
change its character while at rest, as respects 
right of state to make charge for taking sand.— 
Wear v. State of Kansas ex rel. Brewster, U. S. 
S. C., 38 S. Ct. 55. 


72. Negligence—Imputability.—Where it does 
not appear that passenger in wagon was in any 
respect responsible for acts of driver, driver's 
negligence in going upon interurban railroad’s 
crossing cannot be imputed to passenger unless 
it was sole cause of injury.—Southern Traction 
Co. v. Owens, 198 S. W. 150. 

73. Partnership—Non-Trading Firm.—In ac- 
tion on note signed by firm name by partner, in- 
struction that if partnership existed, and its 
principal business was earning commissions by 
dealing in land, there could be no recovery, was 
properly refused as eliminating possibility of 
finding that partner who did not sign authorized 
use of name of nontrading firm.—Chumbley v. 
Courtney, Ia., 164 N. W. 945. 

74. Perjury—Good Faith—A man, honestly 
mistaken as to the existence of a fact which he 
affirms to exist under oath, is not guilty of 
perjury merely because the fact was other than 
as stated by him under oath,—State y. Lazarus, 
la., 164 N. W. 1037. 


75. Principal and Agent—Sub-Agents.—Where 
automobile manufacturer intending to deal di- 
rect with subagents relieved dealers of receiving 
and paying for cars ordered by the subagent, 
held, that it could not defeat claim for commis- 
sions because they were not received and paid 
for.—Pixlee v. Buick Motor Co., Mo., 198 S. W. 
86 


76. Railroads—Contributory Negligence.—In 
action for injuries at crossing, that telegraph 
poles obscured vision at one point did not ab- 
seulve plaintiff of contributory negligence in 








38 CENTRAL LAW JOURNAL 





No. 2 








driving upon track when for 30 feet before he 
went on track his vision was unobscured.—Jones 
v. Southern Pac. Co., Cal., 168 Pac. 586. 

77. Release—Construction of Writing.—That 
terms of release executed by plaintiff's general 
guardian pursuant to order of probate court 
were broad enough to cover any claim guardian 
might have had individually held to give rise to 
no inference that payment for which release was 
given was for other purpose than compliance 
with terms of compromise sanctioned by court, 
or that guardian received any part individually. 

Swartz v. Filipello, Cal. 168 Pace. 574 


78. Religious Secieties—Trust Impressed,— 
Where congregation was incorporated and ac- 
quired property to maintain place of worship 
according to doctrine of United Greek Catholic 
Church, it was impressed with a trust for such 
purpose, so that members adhering thereto were 
entitled to injunction against members follow- 
ing another doctrine.—Kicinko y. Petruska, Pa., 
102 Atl. 286. 


79. Sales — Acceptance.— Memorandum _ that 
plaintiff would take team, allowing $300 on con- 
tract for artesian well, contemplated transfer 
at time performance was due on plaintiff's part, 
and if at such time team was not sound as repre- 
sented, plaintiff was not obliged to accept.— 
Norbeck & Nicholson Co. y. Nielsen, S. D., 164 
N. W. 1033. 


80.——Contract.—A contract to sell 600 head 
more or less of cattle, including “all cattle with 
the 14 on left loin and hip and*LEC on left 
side from shoulder to hip,” did not include cat- 
tle branded only with one or the other brand.— 
Valentine v. Shepherd, Ariz., 168 Pac. 643. 


81.——-Fixtures.—Provision of contract of 
brewer for furnishing fixtures to saloonkeeper, 
that if he cease buying beer of it he shall buy 
the fixtures of it “at cost price less * * * 
10 per cent per year for depreciation,” means 
10 per cent each year from original cost price. 
—Kansas City Breweries Co. y. Ratzer, Mo,, 198 
S. W. 84. 


82. Rescission.—It is fraud, warranting re- 
scission by buyer, for seller of mule, knowing 
that it has a latent disease, heaves, not discov- 
ered by trial made, or known to buyer, to keep 
quiet and not disclose the defect.—Salmonson v. 
Horswill, S. D., 164 N. W. 973. 


Reservation of Title.—Seller of goods, 

serving title, to corporation which became in- 
solvent, by filing purchase-money notes with 
company’s receiver for allowance waived any 
right to reclaim property and to have its claim 
allowed as preferred claim, machinery having 
been sold by receiver—Gordon Hollow’ Blast 
Grate Co. v. Zearing, Ark., 198 S. W. 97. 


84.——Removal After Rejection—Where a 
railroad company inspected ties placed on its 
right of way and notified plaintiff of rejection, 
subsequent removal of ties by one unknown 
creates no presumption against company.—At- 
lantic Coast Line R. Co. v. Drake, Ga., 94 S. E. 


65. 








85. Speeifie Performance—Evidence.—Where 
EE, under bond for deed from C, had continuous 
possession till his death, and thereafter, but be- 
fore decree in E’s estate awarding land to plain- 
tiff, © deeded to J, and J to G, both knowing 
of such possession, held, title would be decreed 
in plaintiff, on paying taxes paid by J and G, 
and amount due under contract, without G ac- 
counting for value of use.—Phillis v. Gross, 8. 
D., 164 N. W. 971 


86. Street Railroads—Estoppel.—tTrustee for 
bondholders of electric railway company, held 
not estopped from foreclosing mortgage because 
they had induced bondholders of street railway 
company, in consideration of a merger, to con- 
sent to a reduction of its bonded indebtedness. 
Columbia & Montour Electric Co. v. North 
Branch Transit Co., Pa., 102 Atl. 214. 

87.—Last Chance Rule.—That a driver of a 
wagon was on the opposite side from a coming 
street car, and could not possibly be seen by 
the motorman, would not bar recovery, under 
the last chance rule, for the death of such 
driver as a direet result of the collision, even 








though the motorman did not anticipate such 
result.—Bybee vy. Dunham, Mo., 198 S. W. 190. 


88. Taxation — Non-Resident. — Deposits in 
bank in Missouri, owned by resident of Ken- 
tucky, held taxable at the owner's domicile, even 
though also taxable in Missouri, and whether 
tax was on the property or on the person.— 
Fidelity & Columbia Trust Co. vy. City of Louis- 
ville, Ky., U. S. S. C., 38 St. Ct. 40. 

89. Trusts—Termination.—— Where surviving 
life tenants, under a trust, conveyed their in- 
terest to remainderman, a charity, the purpose 
to protect corpus pending life interests having 
been accomplished, the trust would be declared 
terminated on petition of remainderman.—In re 
Stafford’s Estate, Pa., 102 Atl. 222. 

90. Wer—Alien Enemy.—-An alien enemy, 
resident in the enemy's country, cannot, during 
the war, prosecute an action in the courts of 
this country.—Rothbarth v. Herzfeld, N. Y., 167 
N. Y. S. 199. 


91. Alien Enemy.—Money in hands of an 
administrator, belonging to alien enemy will be 
held, to be paid to the alien at end of war, or in 
the meantime to the constituted authority of the 
United States entitled to receive it.—In re Kelly, 
N. Y., 167 N. Y. S. 256. ; 

92. Waters and Water Courses.—Riparian 
Rights.—The meander of a body of water or 
lake in a survey of the public domain excludes 





its area therefrom, and it becomes subject to - 


the riparian rights of the abutting owners in 
accordance with state laws.—Lee Wilson & Co. 
v. United States U. S. S, C., 38 S. Ct. 21. 

93. Wrongful Diversion.—That a complain- 
ant, by diverting water from a stréam, deprived 
defendant of water which it had a prior right 
to appropriate, held no defense to a suit to en- 
join defendant from opening the ditch and tak- 
ing water therefrom.—RBader Gold Mining Co. vy. 
Oro Electric Corp., U. S. C. CG. A., 245 Ped. 449, 

94. Wills—Ademption.—Under will bequeath- 
ing proceeds of life insurance policies for edu- 
eation of daughter, held, where testator pro- 
cured cash surrender value of policies, investing 
proceeds in real estate, there was “ademption” 
of bequest to daughter—American Trust & 
Banking Co. v. Balfour, Tenn., 198 S. W. 70. 

95. Burden of Proof.—Fact that husband 
wrote will of his wife, in which he was sole 
beneficiary, did not cast upon him burden of 
disproving undue influence, as it would have 
done im the case of stranger.—In re Spence’s 
Estate, Pa., 102 Atl. 212. 

96.——Contest.—In will contest, court prop- 
erly instructed that jury could consider use of 
intoxicating liquors by testator for purpose of 
determining Whether he had mental capacity to 
make will.—Ravenscroft vy. Stull, IIL, 117 N. FB. 











97. Contract.—Promise to leave property in 
return for support of services need not specify 
how title is to pass, it being sufficient if agree- 
ment is shown that promisee shall receive prop- 
erty, or that it shall be left to him at promisor’s 
Aelita oe vy. Dickman, Wash., 168 Pae. 
465. 

98.——Estate Tail.—A will hbequeathing to a 
daughter four-tenths of all real estate and per- 
sonalty, and, in the event of the devisee dying 
unmarried, without issue, such part of the es- 
tate to go to others to have and to hold to them, 
their heirs, executors, administrators, and as- 
signs forever, created an estate tail in the 
original donee.—Skolfield y. Litchfield, Me., 102 
A 240. 
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99. Intent of Testator.—A clause in a will 
declaring “that all my estate is community prop- 
erty. * * * Realizing that she is«entitled to a 
full one-half of all of said estate, I intentionally 
make no turther provision for her’—shows in- 
tention to give testator’s wife half the estate 
whether community.property or not.—In re Har- 
tenbower’s Estate, Cal., 168 Pac, 560. 


100. Life Estate.—Under will giving testa- 





tor’s wife, if living at his death, the entire life 


income of residue of his estate, except certain 
bequests, and the remainder in trust to pay 
legacies, the equitable remainders hecame op- 
erative at her death.—tlyford y. MeFetridge, 
Mass., 117 N. E. 589. 
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